THE ORIGIN AND DEVELOPMENT OF QUO MINUS
By HAROLD WURZEL t
I.
THE origin and development of the writ of quo min(s is bound up with the history of the English Court of Exchequer. The latter originated as a tribunal specializing in matters of the royal revenue. Its intimate connection with the financing of government accounted for the rigidity and the promptness which characterized its procedure. Private creditors were naturally anxious to avail themselves, for their own purposes, of such expeditious judicial proceedings, which in origin and purpose were in the nature of a royal prerogative. They found the court responsive whenever interests of the royal treasury even were indirectly at stake. Sufficient interest of the treasury could be established when the plaintiff was a debtor to the king and, unless aided by the court against the defendant, would have been the less able to satisfy the king (" quo minus sufficiens existit . . . "). This two-fold assertion of a plaintiff, first to be a debtor to the king, and second to be the less able to satisfy the king, was deemed justification enough for the Court of Exchequer to intervene by issuing a writ called the writ of quo mh;ins.
Assumption of jurisdiction by the Court of Exchequer by means of the writ of quo minus inevitably led to conflict with the jurisdiction exercised by another court-that of the Cuurt of Common Pleas. The determination of civil suits instituted by one subject against another was the particular domain of this court. An exercise of jurisdiction by the Court of Exchequer in what would in substance appear to be a common plea would necessarily involve a concurrence of jurisdiction, and whether or not this constituted an unlawful encroachment on vested monopoly rights of the Common Pleas became the subject of perennial dispute. Ultimately the Court of Exchequer won a complete victory and developed from a special forum of private character into a full-fledged superior court of general jurisdiction. The outcome was mainly due to the force of the writ of quo minus.
It is therefore surprising that the writ of quo mints has as yet not been favored with the degree of attention on the part of legal historians that it deserves, in view of its important part in the development both of the Court of Exchequer generally and of the characteristic features of Exchequer procedure.' Sometimes the writ is distinguished by epithets such as the "famous," the "well known" or the "peculiar" writ of quo minus, but altogether knowledge of the writ has increased but little since the time when Blackstone characterized it as based on an outright fiction,. on a "bare suggestion" that was never controverted or scrutinized, an empty formula serving as a pretext for the Court of Exchequer to vindicate its jurisdiction over any kind of civil action. 2 Blackstone's statement describes the law as it existed at the time he wrote. It has the force of expert testimony on the practices of his epoch and as such it is confirmed by his contemporaries and successors. 8 The approach today, more than a century after the replacement of the writ by more modern forms of procedure, 4 is naturally different. The historian is interested in a more complete picture of the writ as it unfolds through the course of the centuries. The jurist is interested in observing the operation and natural growth of any specimen of legal fiction. They are so interested not only because of curiosity and antiquarianism, not only because of the conspicuous role which legal fictions play in the modern technique of legislative drafting, but because they are aware that legal history, no less than political history, repeats itself. It is quite conceivable, for instance, that the rules on which present federal jurisdiction is grounded, may at some remote date of progressing nationalization and in defiance of constitutional structure, evolve in the direction of procedural fictions in a process bearing a close resemblance to the story of quo minus. Hence there is justification for an examination into the question whether current textsr' are entirely correct in depicting the writ
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of quo minus as a fictitious and ingenious, if not crooked, device applied by an over-ambitious tribunal to "steal" jurisdictional power from other courts. 6 There certainly was a time when that was true. Yet possibly this is only a part of the picture. Fictions, particularly of a rather complicated nature, usually do not originate by spontaneous generation. There is cause for suspicion when the writ of quo minus is placed, as it were, by the side of the Latitat and similar artifices in the chamber of procedural horrors. True, as early as the 13th and 14th centuries the records bristle with complaints, royal writs and statutory measures showing that the Court of Exchequer often took cognizance of "common pleas." But too little justice is done to the jurisdictional difficulties facing the court, in the sweeping statements which appear, for example, in 1MCKeehnie. Plucknett, and Baldwin,' to the effect that the plain intention of the statutes "was always defeated by the ingenious use of legal fictions" (M1cKechnie), of which the "well known" fiction of "Crown debtors" was the most popular.
The main task and purpose of the Exchequer and its court was to collect royal revenues. If this could be done most effectively by assisting a king's debtor in collecting his owvn debts, the court would act only in keeping with its original charter in granting this assistance. Naturally, such action would involve the hearing of a plea between subject and subject. But it comes near to the problem of squaring the circle if a court on one hand is especially created to secure the promptest collection of the king's debts and on the other is deprived of any power to further the solvency of the king's debtors. It is just as understandable for the barons of the Exchequer to insist on their implied power to serve their royal master by all available means, however indirect, as it is for the debtors of a common person to insist that their creditor is not the king himself, but merely one who happens to be indebted to him and who, therefore, ought to be referred to the Court of Common Pleas. Where jurisdictional powers thus overlap already by their very definition, the proposition that the writ of quo minus was and always has been a fictitious contrivance calls for particularly strong and unequivocal evidence. It is not sufficient to show that a private creditor was allowed to invoke the Court of Exchequer against his debtor, if, when doing so, he was actually indebted to the king. To that extent the exercise of jurisdiction by the Exchequer Court is incidental to its very reason for existence. Nor is a showing conclusive that private persons sometimes attempted to qualify for a privileged status by becoming a "servant" to an Exchequer official.' Even if this were merely a subterfuge, without proved connivance of the court, such a practice would, on the contrary, tend to indicate that the Exchequer of Pleas was entirely averse to legal fictions. Hence what we really want to see is whether a private creditor, actually not indebted to the king, could sue his debtor in the Court of Exchequer by merely alleging, suggesting or pretending to be a debtor to the king. We are satisfied that such a stage was reached by the middle of the 18th century (Blackstone). But we are not satisfied that even then the quo minus formula was a permitted untruth in every case and form of its ramified application. Much less are we satisfied that it had been so from the days of its origin.
The most careful and recent investigations into the origin of quo mius have been made by Gross 9 and Jenkinson.' 0 The two cases in which Gross attempts "to find statements pointing to the existence of the wellknown doctrine or fiction on which the modern writ quo minus was based" are, it appears, devoid of any inkling of quo minis. Further, these cases reflect a categorical refusal to take cognizance, precisely because the plaintiff was unable to prove his privilege. In one case' the defendant pleaded, in the other 2 the plaintiff admitted upon the court's explicit inquest, that there was no indebtedness to the king. The result in both cases was a dismissal of the suit.
Jenkinson admits that his endeavors to find the origin of quo minus were fruitless: "We have searched in vain both the Plea Rolls and the Files of Writs of our period for the famous writ Quo minus; to which.
. later authorities assign so much importance . . . We are reasonably convinced, therefore, that it is the product of a later age." Jenkinson sees what might be called the origin of quo minus in the suits a plaintiff could bring jointly with the king ("una cum"), or in part payment ("in partem solutionis") of his debt to the king, cases in which obviously the king had somehow to be actually interested in the matter. "Possibly the introduction of the vaguer quo minus wording, when the date of that can be established, will be found to mark the stage at which fictional use became common."
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The conclusion candidly drawn by Jenkinson and based on a systematic search of the records contrasts favorably with the vague and vain attempts to label the writ as the creature of an early period by methods of purely intuitive estimation. It seems, however, that the records of the 13th century so far as they have since been made available in printed form yield enough evidence to furnish a more tangible clue to the early years of quo minus. Once its sources have been brought to light, there remains only the task of tracing it down through the centuries, as briefly and summarily as space may permit, and in conclusion to reduce the fictional theory to the dimensions warranted by historical facts.
II.
In endeavoring to trace the writ of quo minus to its initial stage, we cannot be content to find some mode of procedure that, as an institution, will come as close as possible to the effect and the functions of quo mi nus. We, therefore, cannot stop short at proceedings such as "una cum" or "in partem solutionis." Our interest is concentrated on the most conspicuous features of the writ: the words of quo mimns from which it derives its name, and the underlying idea of extending a royal privilege to a common person lest the royal revenues be adversely affected. It is noteworthy that neither the wording nor the purpose of the writ are in any way inherently restricted to judicial proceedings: any officer entrusted with the collection of debts to the king is a conceivable addressee of an order sounding in quo mnus. Thus we must be prepared to extend the search beyond the boundaries of strictly judicial action into the general administrative machinery of the Exchequer.
Madox. the inexhaustible source of information on the early Exchequer, would not seem at first blush to encourage a digression from procedural into administrative law. 3 He neither raises the question of the origin of quo minus, nor does his material permit of any conclusion as to the answer. However, his work contains a precious, though rather cryptic hint. Mladox, while dealing with the prerogative of the king to collect debts owed to the king's debtors, quotes a great number of examples taken from the reigns of Richard I and Henry III. These writs are mainly addressed to the sheriff, directing him to distrain on the debtors of the king's debtors. Sometimes they are addressed to the barons of the Exchequer requesting their assistance. They do not often contain anything beyond the strict order. Occasionally, however, the writ becomes a trifle more eloquent:
" This "ne pro defectu" appendix is interesting, because a sentence introduced by such phraseology promises just that kind of motivating reasoning which characterizes the quo minus formula. The mysterious "etc." which appears in this phrase, if of any significance at all, may probably be taken to conceal a thought that had already found stereotype expression, held no longer worth while reiterating. A glance at the Close Rolls covering the first third of the 13th century readily shows why the verbatim quotation of the "ne pro defectu" clause could be abandoned. It was quite customary for the royal writs of that time to use rather drastic language in order to impress the addressee with the importance of swift compliance: ". . . ne pro defectu sui ad eum rex se graviter capere debeat" is a favorite formula."a Sometimes the tone is slightly milder:
S .. sciturus quod, si hoc facere distulerit, offensam regis gravem incurret, quam rex non poterit dissimulare",'° or " . . . ita quod pro defectu solutionis non oporteat nos ulterius inde scribendo laborare". 1 7
Hence, facing in Madox a "ne pro defectu" clause in connection with a situation that we are accustomed to associate with the writ of quo minus, one is entitled to presume that the phrase behind Madox's enigmatic "etc.", once this word is deciphered, promises an interesting contribution to the history of the writ. Indeed, a collection of records some ten years older than the one quoted by Madox seems to unveil the secret: the Memoranda Roll of the King's Remembrancer for Michaelmas 1230-Trinity 1231.18 It contains at least three writs ending with the "ne pro defectu" clause and shows it in its full and most instructive length, as applied in favor of debtors to the king:
1. "Notigham. Rex vicecomiti. Precipimus tibi quod sis in auxilium Petro de Goudington' ad distringendum milites suos in comitatu tuo ad reddendum ei scutagium suum de scutagio nostro de Kery de feodis que de ipso tenea(n)t et ipse de nobis in capite in ballia tua. ne pro defectu tui remaneat quin Petrus nobis inde sufflcienter respondere. Teste ut supra."' 9 (Italics supplied).
14. Id. at note (e). The writ is an order to distrain the debtors of Herbert, the sou of Matthew, for certain arrearages, "lest through a fault, etc." Cf. also id. at notes (w) and (z (Italics supplied). Lest through a fault of yours my debtor should be unable to give me entire satisfaction! It is nothing short of the quo mims idea in a slightly modified form. All that may remain to be desired is the use of the very term "quo minus" in the place of at least one of its equivalents: "quin" or "ne".
3. We need not search very far to discover this last link in the chain. It is supplied by the wording of the third writ of the category:
"Suhamt'. Mandatum est vicecomiti quod distringat omnes debitores Gileberti de Stapelberg (Stapelford?) ad reddendum ei arreragia que ei debentur sicut rationabiliter monstrare poterit quod ei debeantur de tempore quo fuit vicecomes in conitatu Suhamton' pro venerabili patre R. Again a "ne pro defectu" clause. This time, however, we learn that the word "etc." in Madox's reproduction stood not only for the idea of quo minuts expressed in some c4ognate wording, but for the quo miuts formula itself, and that in a shape to which the Blackstonian sample would be the closest simile. Thus the five hundred years separating the reign of George II from that of Henry III apparently have not brought about more than an insignificant change in the context. No matter how much the substance of the institution and its practical use may have been affected by so considerable a lapse of time, as a matter of form the change, if any, is so slight as to warrant the conclusion that what Blackstone quoted as the writ of quo minus has a family tree pointing with a reasonable degree of certainty straight to the year 1230. The frequency with which the writ appears in its then obtaining form makes it even probable that it originated at some earlier date, and that by 1230 it had already reached a secured degree of currencv.2 20. Id. at 78.
21.
Id. at 76, another order of the same Lind, but with the important %ariation: lest through your fault he be the less able sufficiently to answer us for our debts ." For a writ of similar context and of the same time, see Paxca. TEATN:s o:z THE LAW OF THEr ExCnEQER (1830) 527, n. 1.
22. In fact, its most characteristic elements are quite common in the administrative language of the early 13th century. For "ne pro defectu," see note 15, Su pra. "Ne remaneat" appears already in Rot. Lit. Cl. 6 joh. m. 1; "sicut rationabiliter monstrare poterit" in Rot. Lit. CI. 6 joh. m. 19 and m. 26; 15 Henry III. m. 17.
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But even if the year 1230 does not mark precisely the debut of the writ, it seems reasonably safe to say that this type of command to the sheriff to assist a royal vassal in distraining his sub-vassals is the real origin of the writ of quo minus as it is later used to initiate judicial proceedings. The most reliable authorities on the law of Exchequer procedure agree in characterizing and defining the writ of quo ninus as a distringas "in aid of persons chargeable with duties or services to the king" (Price)." This is exactly what our samples represent: distringas in aid of the king's debtors.
It would be a tempting task at this juncture to enter into an examination of the formal problems connected with the records. The entries appear on the Roll of the King's Remembrancer. Are we to infer that this official actually issued the writ, or did he merely record a writ issued by another official, be he a member of the Exchequer or possibly the chancellor? Available material is too scant to admit of more than mere speculation. Antedating the Cowick ordinance of 1323 (defining the powers and authorities of the remembrancers) by nearly a century, 2 ' 1 these records are the product of an epoch in which the Exchequer had become neither completely emancipated from control by the Chancery, 2 " nor had yet achieved a clear division of functions within its own organization. We know that by 1230 there were writs issuing from and sealed with the seal of the Exchequer, 2 " that even the Dialogus already speaks of certain "brevia regis de exitu thesauri". 2 " Yet we also know that often the same category of writs (e.g., "liberate") would issue from Chancery or from Exchequer, 2 8 and in vain do we look to the testc of the documents for a helpful indication in any one direction. The issueoriginal, judicial or administrative writs -is further confused by the circumstance, to which Maitland 2 " calls attention, that "a group of what we may call fiscal or administrative writs have obtained admission among the writs by which litigation is begun." 1 0 (Italics supplied). 30. According to Maitland, op. cit. supra note 29, at 559, the Chancery in the early 13th century was accustomed to perform much of its purely administrative and fiscal work in quasi-judicial forms. These variegated writs found a place in the Registrum Brevium [Vol, 49: 39 Hence the formal and more technical aspect must remain an open question. It suffices for present purposes to have satisfactory evidence that already the year 1230 witnessed an "extra-judicial," "fiscal or administrative" writ which in its wording and its function may be considered as the direct precursor of what was later termed the judicial writ of quo minus. In two respects the features of the early quo minus are remarkable: first, "quo minus," expressing as it does nothing but a motive for an order, not the order itself, carries with it the potentiality of a transplantation into any other domain where its peculiar reasoning may appear to be equally valid. It is adaptable to judicial as well as original writs, to actions no less than to orders of execution, to extents no less than to common pleas. Second, there is as yet nothing fictitious about it: in all of the three cases of 1230-1231 there was a debt actually due to the king, justifying this summary and prerogative procedure. There is a strong and clear showing that the proceeding enured to the actual benefit of the king, and there is no warrant to question that the king's debtors were in acute difficulties to pay off their debts unless they were helped by a powerful arm to collect their own claims. The writ of quo minus in its initial phase thus expresses the quo minus idea in all its true and natural meaning. 31 
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The proceeding by which the king collected his debts" -was always a highly privileged one, and the 12th century, marked by the development of an increasingly powerful machinery of financial administration, left in this respect a heritage of lasting value. Even Magna Carta, while attempting to restrict the royal power to impose feudal exactions, did
Originalium, although only a small part of them really deserved this name. In the Irish Register of November 10, 1227, Maitland found under no. 44 "a xrit forbidding the sheriff to distrain R.... to render ten marks to N., for which he is neither principal debtor, nor pledge; but 'this writ does not run in privileged cities, or .-. here the debtor is the King's debtor'." From a register of a somewhat later time (the middle part of the reign of Henry III) Maitland mentions (under no. 78) a writ to the "Sheriff to aid in distraining villans to do their services." Hence the Distringas in aid of our periol does not seem at least to issue exclusively from the Exchequer. On the function of the sheriff to assist tenants in distraining their rear-vassals, see Mtnpis, Tuir-'EPtiveL ExIGLISH SERFF (1927) 260.
31. 3 THE RED Boox OF THE ExcHEqum (Hall's ed. 1896) 830, contains a writ of 3 Edw. I. (1275) granted to the executors of a king's debtor to stay proceedings against them by other creditors, in view of the royal prerogative to be satisfied first: the deceased's goods "nullatenus distrahi debeant quouinnus integre debita nostra possumus hab~re." The writ is interesting because here the king's debtor appears not as a creditor, but as a debtor to others, and this again is considered as a suitable occasion for the display of royal prerogative under the heading "quominus."
32. Cf. Goebel, Constitutional History and Constitutional Laow (193S) 33 CoL. L REv. 555 et seq., 575, n. 55. but little (cf. cc. 9 and 26) to hedge the act of distraint with a minimum of legal safeguards. In substance it remained after 1215 the same prerogative to practically unfettered self-help that it was prior to 1215.
It was but natural that debtors to the king, when either passing on their own burdens to their vassals or imposing on them new and independent charges, were anxious to secure for their own benefit the aid of this royal prerogative by applying to the king for the sheriff's assistance in distraining their debtors. The king had a two-fold interest to accede to such requests: the fee paid for the grant of the license and the desire to protect his own resources in preserving the solvency of his debtors.
The writ issued on such occasion is, as we saw, the origin of the quo minus formula. From there it is only a small and entirely logical step to the point where the king's debtors seek to obtain a similar enjoyment of quasi-delegated royal privilege during the stage of judicial proceedings instituted to secure a judgment against their own debtors. The Court of Exchequer did not hesitate to follow the administrative tradition of assisting the king's debtors in collecting their debts. In doing so it adopted the underlying principle and reasoning of this tradition. Moreover, the continuance of a time-honored practice was emphasized by a perpetuation of that very form, the use in court of the quo minus wording itself.
The exact period when the quo minus language of extra-judicial acts begins to gain a foothold in court proceedings is as yet unascertained. 3 But judging by later text writers, the 14th century would seem to be responsible for the definite introduction of quo minus into the judicial proceedings of the Exchequer. Aside from a recurrent quotation of a case decided in 10 Edward III (1336) 34 to the effect that a defendant in a quo minus suit would not be allowed to wage his law, we are referred to at least three cases as being early samples of quo minus proceedings." Yet one should not overlook the fact that these references tinder the 33. The formula "in partem solutionis" to which Jenkinson calls attention as a possible predecessor to quo minus proceedings appears likewise in extra-judicial writs, probably considerably earlier than it does in court. See C. [ Vol. 49: 39 heading "quo minus" belong to writers of a period when quo minus already was current. Their purpose is practical usefulness rather than historical exactness. For this reason a careful distinction must be drawn between the language of the reports and that of the textbooks. The fact situations in all three cases are certainly suggestive of a classification sub titulo "quo minus," but they are no less compatible with the older form of "una cum" or "in partem solutionis," actions lacking the quo minus element. In fact, the case referred to by FitzHerbert as decided in 20 Edward III (1346) is the same as the one quoted by Holdsworth in a similar connection -Barton v. Pouche. 0 As explained above, it is an outright action in partem solutionis for a debt ultimately due to the king (queen) and with no vestige of a quo minus wording. The case of Y.B. 44 Edward III (1370) reported at length, cannot be vindicated for the quo minus class either. The plaintiff "pria briefe pur le Roy, et lui mesme" (asked for a writ for the king and himself), which seems to indicate an "una cum" action." No turn of words in the report evokes the characteristic consideration: that without a remedy in Exchequer plaintiff would be the less able to satisfy the king. Hence both the case of 20 Edward III and of 44 Edward III apparently owe their later classification as quo -in us actions to a misleading anachronism rather than to historical interpretation.
The transition from the frequent type of "una cum" and "in partem solutionis" actions to the regular quo minus species is probably best and most reliably represented by a case decided in 38 Edward III (1364).3 s In following Brooke's explanation, confirmed as it is by the report (though the latter is somewhat distorted by clerical errors), we would not hesitate to classify it under the heading "quo minus": "Prior farmor le roy fuit appele in leschequer de rfid al roy de -det, il dit q J.S. fuit indetted a luy sine q il ne poet satisfycr al roy, & pria pces vs luy, et habuit, & il fuit agard' de rfid, qd. nota." 3 ' (Italics supplied). Here a debtor to the king seeks to draw his own debtor into court clearly and solely on the ground that otherwise he would not be able to satisfy the 39. A prior, farmer to the king, was called to the Exchequer to answer the king for his debt; he said that J. S. w-as indebted to him 7'ithout wchich he was unable to satisfy the king, and he asked for process against him, which w\as granted and it %%as held that he answer, which note.
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king. The case is remarkable for its genuine expression of the quo mims reasoning and for its hybrid character combining quo minus with una cur in making the defendant answerable to both the king and the plaintiff. But there is a third reason why it might justly be called a leading case in this field. It is one of the early authoritative judicial utterances on the recurrent question of Exchequer jurisdiction as a matter of principle. Under the so-called Statute of Rutland, "no Plea shall be holden or pleaded in the Exchequer aforesaid, unless it do specially concern us and our Ministers aforesaid." 40 Yet when does a plea cease to "concern us?" The question was not answered by this or subsequent statutes, and so the court could lay down an extremely broad rule of jurisdiction: "Car de tout ceo q touche Le Roy, et puit torner en avitage de lly, de haster sa besoigfi, no' prendrom' conisance."'
In asserting so extensive a jurisdiction, the court is in full accord with what Britton defined as the task of the Exchequer: ". . . to hear and determine all causes relating to our (the king's) debts and seignories and things incident thereto, without which such matters could not be tried; and that they have cognizance of debts owing to our debtors by means whereof we may the more speedily recover our own.""2 The high authority which Britton enjoyed throughout the middle ages contributed to counterbalance the legislative attempts to tie the court down to strictly fiscal matters and enjoin it from holding "common pleas." Such also was the effect of the king's own practice to allow private individuals, as a matter of personal favor, to sue their debtors in the Exchequer. 
The report in 38 Lib. Ass. 20 does not disclose the text of the writ granted in order to bring the defendant into court. It may or may not have used quo minus language. The records of the 15th century fill this gap. They show that quo mims has as yet no stereot3pe wording. It flexibly adapts itself to the particular situation and appears then in at least three different contexts:
1. Quo minus debitum regis solere poterit, in the case of a monk suing, without his abbot, as debtor to the king;,"
2. Quo minus rex feodi firmam habere non poterit, to enable the grantee of a royal franchise to redress an infringement; 4 3. Quo minus debita recusat solvere, to enable a plaintiff, contrary to the rules of common law, to sue the executor of his deceased debtor on a simple contract, provided the plaintiff is indebted to the king. 4 3
Looking to the procedural peculiarities of the quo niues writ, the rule established in the 14th century, that the defendant was not admitted to wage his law, seems to have been questioned in a case of 4 Edward IVWA However, the weight of authority continues to be against wager of law 46. Y. B. Hit. 8 H. V, p. 6, pl. 23 (1421). Some twenty actions of the same ind are reported by the clerk of the pipe to have been pending at the time. The same year stands on record for another interesting quo oinius decision: an executor suing in quo v:ilms and alleging that he is the less able to satisfy the king must make the allegation explicitly qua executor, since he could not use (as is presumed) the money recovered as executor in order to satisfy the king for a debt he owes in his individual capacity. in quo minus proceedings."° In view of the reason originally alleged for this rule, the predominant interest of the king, it may not be amiss to interpret this as a further circumstance tending to show that the use of quo minhus was then reserved to cases of genuine indebtedness to the king. This impression is corroborated by what information the records yield on the fate of quo minus in the course of the 16th century, or more precisely, in the era of Queen Elizabeth, since the reign of her father was rather unenlightening on this point. The Elizabethan period shows the writ in a state of widespread use and reflects with more clarity than any preceding century the attitude of the courts as to the scope of this remedy. The Exchequer case of Stradling v. Morgan, decided in 1559, is the first and (with one later exception) probably the most elaborate judicial review and clarification of the law of quo minus:
"The Exchequer is not a Court for Common Pleas, but it is a Court for the King's business only, that is, touching the revenues, debts, and duties of the King. But no plea between common persons shall be held there, unless for a person privileged there, as officers that attend upon the Court, the absence of whom (as they would be absent if they were impleaded elsewhere) would be prejudicial to the business of the King in the said Court, and therefore for the King's benefit and to dispatch his business in the same Court the officers and ministers of the Court shall sue there . . . And so shall one that is indebted to the King by sltrmise of quo minus, etc.
• . . and the reason is, because the King shall have execution of the thing and damages recovered in the quo minus, towards satisfaction of the debt which the plaintiff owes the King: so that the plaintiff in the quo minius partakes of the King's prerogative, and the King shall have benefit by the suit . . . And in all these . . . cases the plaintiff, in order to give jurisdiction to the Court, ought to make his surmise, and (I) shew the cause, viz. that he is privileged, or indebted to the King . . . But in the principal case the plaintiff has brought his action, and has not made any surmise to entitle the Court to jurisdiction. And without surmise the jurisdiction shall not be taken away from other Courts and given to this Court . . . for the penalty here and the action for it is only given by the Act to the party, and nothing is given to the Queen, for which reason the Court without surmise or (1) cause shewn has no more cause to hold plea upon it than it has upon an action of debt brought upon an obligation . . . "r" (Italics supplied). The opinion certainly does not clear up the entire complex of jurisdictional problems incident to the writ of quo mninus. It is ambiguous inasmuch as it requires, at one time, both a surmise and a showing of cause with regard to privilege, and at another time allows either one. It further fails to separate the two issues evoked by the quo mviuts formula: the "surmise" to be a debtor to the king from the surmise of "quo minus", i.e., the suggestion by a plaintiff who actually is a debtor to the king to be the less able to satisfy him. At any rate, it adds to the sporadic utterances scattered in the reports of two precedent centuries the all-important and eloquently emphasized rejection, on principle, of a general common pleas jurisdiction of the Exchequer.
Whatever suspicion remains as to the willingness of the court to ask for nothing more than a purely formal surmise of quo vints or a surmise to be the king's debtor is removed by the inferences to be drawn from Savile's Reports on Exchequer cases of 22, 24 and 25 Elizabeth (1579-1582). In these three years no less than six cases appear in the books. in which the privilege of suing as a Crown debtor has been flatly denied. True, it does not appear in how many cases of the same years the obviously increasingly popular writ was allowed. But the reasons for denial of the privilege of suing as a Crown debtor indicate a sense of critique that is scarcely compatible with a desire on the part of the court to meddle with the jurisdiction of other courts. In Raqland -,. Wildgoose plaintiff sued as debtor to the king. -He substantiated his claim of being a Crown debtor by adding that he owed the king the sum of £300. The defendant, anxious to escape the jurisdiction of the court, paid the £300 into court and asked to be dismissed. The problem -was a delicate one. The court might have felt inclined to keep a jurisdiction that was unchallenged and unquestionable when the action was instituted. It did this, in fact, in a later case. 3 In the Ragland case, however, it followed the defendant's argument: the privilege being grounded on a debt to the king vanishes with the debt; "quia cessante causa cessat effectus." In the case of Lowe,1 4 a clerk to the King's Remembrancer. plaintiff brought an action jointly with his wife, an executrix under the will of one Jenings, for a debt due by the defendant to the testator. Privilege was denied -the privilege of a clerk was likewise asserted by quo minits-because the debt accrued to the plaintiff's wife as executrix only. In Brinklow v. Perne the plaintiff alleged to be a debtor to one Gray, erst-while searcher of London." It was held that Gray indeed had the assistance of the court since he was indebted to the Queen; but as he had died, his privilege ceased, whereby the plaintiff likewise lost 
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his privilege as a Crown debtor. Sometimes a party attempted to found a privilege on the ground of a suit pending in the Exchequer Chamber. Chief Baron Manwood, who did not mince words"' to assert the jurisdictional powers of his court, was just as vigorous in his refusal to take cognizance of framed privilege actions: "Ne fuit unqs view que un suit la comenced per English Bill donera cause de priviledge in cest Court. Per cest means chescun party que est sue in London poet exhibit un English Bill sur un feyned cause, avera priviledge." ' His words are a valuable contribution to the validity of the fiction theory as applied to the 16th century.
We may conclude this series of cases with a case that is just as typical of the then prevailing tendency among creditors to sue in the Court of Exchequer, as it is of the still impeccable correctness in the court's attitude. An information was brought against a usurer. He pleaded "not guilty," but in an attempt to make the most of his predicament he sued one of his debtors in the Exchequer claiming the privilege of being a Crown debtor, since the Crown proceeded against him for a fine. Again it was Chief Baron Manwood who made it clear to the plaintiff that the court would not allow the privilege to be diluted by technical niceties. 8 He found one clear way for plaintiff to obtain privilege: to plead "guilty" in the information proceeding. Otherwise, he added, the court would feel that the plaintiff would rather lose his privilege than lose his money I"°A new variation of quo minus prevails throughout the reign of Queen Elizabeth: quo minus nobis (or: dominae Reginae) satisfacere valeat (whereby he is less able to satisfy us). This is the form both of the writ 6 " and the bill 6 of quo minus. To sum up the observations from the records of the 16th century: the writ of quo minus has become a widely used instrument to sue in the Exchequer. The court,* however, visibly withstands the temptation to compromise with creditors and expand its jurisdiction. Faithful to the doctrine laid down in Stradling v. forgan, it will look for the benefit of the Crown. 2 If it is discernible, it will not be allowed to suffer by too strict an interpretation of technical rules." If it is absent, the party will be referred to another court." 4 With the 16th century furnishing strong evidence of a well controlled, genuine and undistorted use of quo ninus, and with a "fictitious" quo minus in full swing during the 18th century, the 17th century remains to furnish some clue to the turning-point. In search of it we would, however, do well to recall the peculiarities of the quo mins writ as compared to the misused bill of AMiddlesex, the Latitat and other devices. The writ of quo minus as a writ ad respondcndum had for a long time offered creditors a remedy more advantageous and more expeditious than those of other courts: there was no wager of law, no fine, or no discriminately high level of costs and its use was nationwide. In other words, it had many qualities to make it an instrument attractive to creditors, which explains why creditors tended to encourage the court to expand its jurisdiction. On the other hand, in certain respects debtors were treated better by the Exchequer than by other courts, in others, no worse. There was no outlawry in the Exchequer; wager of law was gradually obsolescing in general, and the Latitat had become an efficient means to remove territorial obstacles of jurisdiction. Hence, taking quo nintus as a mere instrument to bring a defendant into court (as against a summary means of execution), a wider use of the writ would be likely to pas-without public opposition, and even meet the wishes of a large part of the public.
56.
Earnest opposition to an expansion of Exchequer jurisdiction was to be expected only from the Courts of Common Pleas and King's Bench. However, it so happened that these courts were then engaged in a vigorous struggle against each other, concentrating their efforts on marshalling legislative help to settle their own internal disputes. The atmosphere was-thus most propitious, around the middle of the 17th century, for a smooth and untroubled intrusion into the jurisdictional area of the other superior courts. It was probably not so much a greed for power that induced the Exchequer to follow the signs of the time, but rather a very marked sense of its own dignity 0 as the "most ancient" court that would not allow its members to stand aloof while King's Bench, the same court whose supremacy the Court of Exchequer had refused to recognize as early as the middle of the 14th cehtury, 0 was successfully striving to increase its prestige.
These conditions account for the absence of any "6clat" centering around the transformation of the Exchequer Court into a general court of common pleas. Further, the development was accelerated and facilitated by several other factors.
First, increasing refinement in the art of pleading tended towards production, at the earliest possible stage, of the crucial issue. This implied the elimination of any secondary or "collateral" matter. Coke's report of Bellamy's Case shows in a significant dictum that the basic quo minus allegations were considered as "collateral." "If the Kings Fermor bring a Quo minus in the Exchequer, he ought to alledge that he is the Kings Fermor to enable him to sue there; but he needeth not to shew it to the Court, for that it is meer collateral to the Action." 7 (Italics supplied). No authority is quoted for this view, but since it serves the purpose of an analogy drawn from the practice of courts other than Common Pleas, it cannot be a novwm, it must be assumed to reflect a known rule of Exchequer pleading. 68 The treatment of an issue as "collateral" will of necessity gradually turn the collateral allegation into a mere "suggestion," "surmise," "supposition," current in so many other proceedings of the time.
Another procedural peculiarity must also have been instrumental in bringing about the change. It cannot be overemphasized that a plaintiff's allegation of being a debtor to the king was the assertion of a personal privilege. Now it seems to have been the general practice for courts to reserve the question of privilege to their own and uncontrolled determination. "The Privilege is not traversable and triable per Pais, but a matter of Law of which we take Notice." 9 This tendency of the courts to remain each their own master in matters of privilege 0 is obviously the theory on which the Exchequer proceeded to extend its common pleas jurisdiction. The general acceptance of the principle made it difficult if not impossible for other courts to interfere.
Lastly, it was a fortunate circumstance for the Court of Exchequer, once it was bent on increasing its power, that its jurisdiction was lawfully grounded on a personal privilege whose vagueness and elasticity permitted the inclusion of anybody owing the Crown any amount, however small, in taxes, duties or excises. And if the privilege could not be denied to an intentionally or inadvertently tardy taxpayer, was it not repugnant to withhold it from the individual who had been conscientious enough to pay his dues punctually? It is not difficult to see the immense potentialities inherent in the very concept of "Crown debtor," particularly at a time when commerce was developing and former feudal aids, reliefs, scutages and tallages were being replaced by a general system of taxation. True, the Court of Exchequer probably welcomed so indefinite and comprehensive a privilege and was none too anxious to curtail it. It was more promising an implement of expansion and at the same time was clothed with a more attractive appearance of legality than the many furtive devices, such as "ac etiam" and the like, resorted to by the other courts. And yet, before accusing the court of outright "usurpation,"' it is appropriate to remember that the Exchequer of Pleas, since Britton's time, was lawfully entitled to favor the "king's debtors." If this concept itself in the course of the centuries underwent an unforeseen process of amplification, fairness would require a due discounting of the magnitude of political and economic changes and an abstention from ascribing their consequences solely to human malignity. Such an attitude would seem to be better in tune with the acts and reactions of the contemporaries: there is nothing in the legislative records of the 17th century to support the view that in the public opinion of the time the Court of Exchequer was transcending the authority sanctioned by century-old tradition.
2-ought to interfere with it . . . There is no Court that suffers its process either to b2 insulted or to be materially interrupted." In reviewing the law of quo minus procedure, Le Grand Case in lte Court Gards is rather picturesque in its emphasis on the fiscal origin. But all that the reports have to offer by way of confirming this idea are empty technicalities of pleading. In Barnehurst v. Cabbot the defendant objected, though in vain, that "the plaintiff alleged himself to be a debtor to the protector without more, and does not say of England."
74 One cannot help feeling that a defendant who has to resort to that kind of exception would be glad to challenge the plaintiff's capacity as a Crown debtor, if there were room for such a defence. Yet, as is said in Wilkins v. Shalcroft, 75 it suffices for a plaintiff "to call himself debtor and accountant without more."
Where a plaintiff sued not as debtor and accountant but merely as the king's debtor ("quo minus per debitorem domini Regis"), the defendant's attorney, Holt, successfully asserted his client's Oxford University privilege, and he did so on the ground of an argument that makes us pause: "A quo minus is not a writ or bill of privilege, nor is it so called; as when privileged persons sue in the courts where they are privileged . if the plaintiff were an accountant and entered upon his account, that would alter the case . . .But a quo minus is now(I) but a common action here . . . "" (Italics supplied). As a matter of legal theory the attorney's version may not have been quite correct, as Chief Baron Hale was quick to point out. But if an outstanding lawyer in 1670 could call the quo minus action brought as the king's debtor a common action (as against the action of a privileged person), adding that this involved a change as compared to some preceding period ("now"), and if an authority of Hale's rank adopts the argument in much of its substance, then it seems safe to say this: whatever evolution the writ of quo minus must have gone through, it had by 1670 ceased in practical effect to be a writ of privilege, so far as Crown debtors were concerned. The latter restriction is noteworthy. Limits had to be set to the process of profaning what used to be a genuine privilege. The concept of privilege still remained vital to the jurisdiction of the Exchequer Court. It was much more so than at Common Pleas or King's Bench, where privilege jurisdiction was but an appendix to the normal scope of power. Hence the obvious care with which the court deals with the problem of privilege at precisely the same time as the writ of quo vzi us through a coaperation of heterogeneous causes undergoes a far-reaching process of transformation. The Exchequer feels that unless it keeps the revenue jurisdiction well under control, it has to face the danger of losing it to other courts. It also feels that in order to gain and maintain power in the normal case of a common plea, it may be necessary or at least wise to yield some of it in the exceptional one, as was done by Hale in view of the Oxford University privilege. These considerations are more or less discernibly reflected in the court's attitude to the problem of extent, and so are they in its rulings on questions of privilege. It is not necessary to dwell upon all the details of the privilege complex. 8 ' In substance they represent a careful "weighing" of privileges in other courts, as compared with Exchequer privileges, and an attempt to set up a kind of hierarchy among the latter, the lowest in rank being the so-called "general" privilege of the Crown debtor. It is a privilege to sue, not to be sued, and is defeasible by any, special privilege of the defendant in another court. This sacrifice of the Crown debtor privilege whenever it is challenged by an adverse genuine privilege is the rather modest consideration the Exchequer imposes on itself in the tacit and advantageous compromise ending its struggle for the power of Common Pleas jurisdiction.
In the course of the 17th century the practice of Exchequer procedure has attracted the interest of textvriters more frequently than during the precedent centuries. But surprisingly enough, they are even less responsive to our query than the reports. Sheppard makes a distinction worth remembering: in order to institute a suit of quo minus, plaintiff must be a debtor to the king (Sheppard evades, however, the critical question of proof) ; if he is a debtor to the king lie "may surmise that for the wrong which the defendant doth to him, he is less able to pay the King his Debt or Farm, and this shall give that Court Jurisdiction to hear and determine that Cause." ' 8 2 (Italics supplied). Here the two basic allegations of the plaintiff are clearly separated.
The most detailed available work on the practical routine of Exchequer procedure is an unpublished, undated, anonymous manuscript on the "Rules and Orders made by the Barons for regulating of Proceedings in the Office of Pleas of the Court of Exchequer" and observations on "The Practice of the Office of Pleas". Its date may be approximately established between 1635 and 1640.3 Yet in spite of all the eloquence it displays, all the valuable clerical data, the minute description of the practical side, including the costs, and all the historical explanations, the fundamental question on the fictional nature of the quo minus allegations is not answered or even mentioned. Occasionally the author uses the suspicious locution that a clerk may "make himself" a debtor. He also reproduces the wording of the writ showing that it has not considerably changed since the reign of Queen Elizabeth: quo minus nobis satisfacere valeat still being the nucleus. But the problem of proving the plaintiff's capacity as Crown debtor obviously does not occur to him.
This silence is likewise a characteristic feature of Brown's instructive book on Exchequer practice, published in 1688.4 A defense questioning the plaintiff's quality as debtor to the king is discussed neither under demurrer, nor under pleas to the jurisdiction, nor under pleas in abatement, nor finally under pleas to the person of the plaintiff."" With the exception of a single and rather unenlightening sentence summarizing the old case of 11 H.7.26, 8 " there is only one significant contribution to the problem, and this is in the preface to the book:
" delivered to the Barons a writ termed "dummodo non tangit nos," wherein it is stated that the Crown is not interested in the suit. The Court ignored it: "There is such a Writ in the Register, but there are several Writs there which no Usage or Precedent does warrant, of which this is one." The court suggested, however, that the defendant might have pleaded the matter to the jurisdiction. [Vol. 49:-39
HISTORY OF QUO MIVUS
Everything here hinges on the right interpretation of the term "supposed." It may be meant as a prerequisite, but it may with at least equal right be taken as a legal term: to accept without further proof.
Thus the documentary evidence of a metamorphosis of quo inhus during the 17th century is rather tenuous and circumstantial. Judging by the judicial records it may satisfy the requirements of a prima facie case that by the middle of the century, possibly somewhat earlier, the plaintiff's two allegations (of being a debtor to the king and less able to pay the debt) had become a matter of mere form: the allegations were indispensable, but as such they were sufficient and unchallengeable. 8 1
IV.
What is called the "writ of quo minus" was a means to bring a defendant into the Court of Exchequer. Among the other writs in use during the 18th and 19th century for the purpose of commencing an action in the Court of Exchequer was one likewise applying the quo mines wording: the venire facias ad respondendum. It similarly issued at the suit not only of a real but also of a supposed debtor or accountant of the king."
8 The historical connection with the interest of the king had evaporated to a mere verbal reminiscence. A private suit in the Court of Exchequer was no longer a matter of personal privilege.
But that was not true for every kind of proceeding in which the quo ndn us clause was traditionally adopted. The "distringas in aid" of old was not perpetuated in the diluted and perverted writ of quo minus, but rather in the so-called "extent in aid.': This was a summary proceeding for collecting the debt owed to a person who in his turn had formally recognized to be indebted to the Crown. 82 It anticipated the final judgment by immediate execution, though it provided for an opportunity for the suffering party to come into court and raise all the defenses he may have had against his creditor and many of those his creditor would have had against the Crown. In view of its nature as a serious and dangerous weapon, the interested parties (either the debtor to a crown debtor or the assignees of a bankrupt debtor) would use every means in their power to obtain redress. They would request the Court of Exchequer to set the extent in aid aside or they would apply to Chancery for relief on the ground that the extent in aid ought not to 
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THE YALE LAW JOURNAL have been issued. The tenor of these motions was precisely what we were searching for in vain during the later stage of quo minus proceedings. An extent in aid was only granted to a confessed Crown debtor. A second prerequisite was an affidavit signed by the latter, to the effect that without the extent against his own debtor he would be less able to pay off the Crown debt. Hence our interest may be focused on the attitude of the courts -Exchequer and Chancery -to defenses challenging either the capacity as a Crown debtor or the "less able" affidavit or both.
In only one case did Chancery go so far as to disregard the unquestioned quality of a person as Crown debtor and to compel him to refund what he had lawfully obtained from his debtor by means of an extent in aid, on the ground that he had sufficient estate of his own to satisfy the king's debt.° The decision was consciously made as a policy decision against the abuse of extents in aid by wealthy creditors, which had become "a great oppression in the city." Later trend of authority discloses a Its attitude may be briefly characterized in two propositions: the assurance to be a debtor to the Crown will be closely examined; only a genuine Crown debtor may claim the privilege of an extent in aid. The assurance, however, to be less able to satisfy the Crown unless an extent in aid be granted, is a matter of the Crown debtor's conscientious but, in effect, uncontrolled personal judgnient, i.e., for all practical purposes a mere flourish.
This represents in substance the Exchequer Court's own view. In The King v. Blatchford (1792) the Attorney General explains why the "less able" assurance should be taken for granted: "It would be absurd to expect the immediate debtor of the Crown to swear that the debt of the Crown is in danger, or that he himself is in insolvent circumstances. It is sufficient if he swear that this part of his funds is in danger."" 9 This is certainly an overstatement. A prerogative process might perfectly well be restricted to cases of acute repercussion from the ultimate debtor's default on his creditor's ability to satisfy the Crown. In fact, by a rule of the Court of Exchequer of 1822, it was ordered that no fiat for an extent in aid should be granted unless the prosecutor made
